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Communications team: 

N/A 

Purpose of report 

This paper responds to your request for advice on  

 How we can ensure appropriate protections are in place for school staff when having
physical contact with students;

 How we can continue to revise and stre gthen the physical restraint guidelines; and

 How we can help staff move to be t practice through providing further professional
development that ensures school staff understand and can implement effective behaviour
management practice.

Summary 

1. Physical restra nt is a high risk action that can emotionally and physically harm the
student being rest ained, the staff member doing the restraining, and the people
witnessing the restraining. It should only be used as a last resort when other prevention
and de-esc lation strategies have been unsuccessful. There is a need for its use to be
regulated and for robust policies and guidance.

2. I  May 2017, a new legal framework for physical restraint was created through the
Education (Update) Amendment Act 2017. Physical restraint is now regulated via a
combination of the Education Act 1989, the Education (Physical Restraint) Rules 2017,
and the statutory Guidelines for Registered Schools in New Zealand on the Use of
Physical Restraint (the Guidelines).

3. Since the introduction of the framework, the education sector have raised a number of
concerns related to how the legal framework interacts with the Crimes Act 1961 (Crimes
Act), how and when physical restraint can be used and what physical contact with
students is acceptable (including physical escort), not being able to use physical
restraint to protect property, and reporting requirements being a compliance burden.

4. We have recently re-drafted the Guidelines to address this feedback. We will soon
provide draft Guidelines to the Advisory Group for sector feedback, including testing

Proa
cti

ve
ly 

Rele
se

d
s 9(2)(a)

s 9(2)(a)



 

2 

 

them with selected schools. Subject to sector feedback, we intend to roll-out the re-
drafted Guidelines, along with supporting materials over Term 2.  

 
5. In addition to the Guidelines, we provide a range of support to help schools understand 

the legal framework and minimise the use of restraint. This includes property 
modifications, specialist support (through the Behaviour Service), a suite of positive 
behaviour supports, and prevention and de-escalation workshops: Understanding 
Behaviour, Responding Positively (UBRS) training. We have recently updated UBRS in 
response to feedback from the sector so that schools can customise and apply it more 
flexibly.  

 
6. We do not recommend making substantive changes to the legal framework at this time, 

as we still consider the framework regulating physical restraint to be robust. t is 
consistent with other sectors in New Zealand where physical restraint is used, and other 
legislation such as the Crimes Act. It is flexible enough to apply to a wid  ra ge of 
situations within a school and strikes the appropriate balance between mitigating legal 
risk and ensuring the wellbeing of school staff. 

 
7. However, there are four options that could help address some of the ngoing concerns: 

three regulatory and one non-regulatory: 
 

a. Amend the Education Act to clarify that teachers can still rely on the defences 
provided in the Crimes Act in relation to the use o  force. 

 
b. Amend the Gazette requirements in th  Education A t to provide the opportunity 

to make the physical restraint Guidelin s mo e u r friendly. 
 
c. Change the wording in section 139AC of he Education Act from restrictive to 

permissive. 
 
d. 

 
8. We recommend progressing all four options.  
 
9. One potential way to ddre s ongoing sector concerns would be to remove the physical 

restraint framewor  from egislation. However, this would weaken the statutory 
protections ava able o school staff. It would also remove the requirement to report 
which would reduc  the visibility over how and why physical restraint is being used and 
make it mo e difficult to respond to schools’ requests for behaviour support. We therefore 
do not recommen  this option. 

 
10. Ano her po ntial option would be to change the threshold for when physical restraint 

can be used from when there is a serious and imminent risk to safety to when students 
need protection from harm in line with the Code of Professional Responsibility. However, 
this would increase the risk of teachers being prosecuted under the assault provisions 
of the Crimes Act and have Bill of Rights Act implications. For these reasons, we do not 
recommend this option.  

 
11. Regulatory changes could be included in the third tranche of policy proposals in the 

Education and Training Bill due to be considered by Cabinet at the end of July. 
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Recommended Actions  

The Ministry of Education recommends you: 
 
a. note that we do not recommend making substantive changes to the legal framework on 

physical restraint 
           Noted 

b. indicate your preferred option(s): 
 

i. amend the Education Act to clarify that teachers can still rely on the defences 
provided in the Crimes Act in relation to the use of force 

Yes  No 
 
ii. amend the Gazette requirements in the Education Act to provide the opportunity 

to make the physical restraint Guidelines more user-friendly 
Yes  No 

 
iii. change the wording in section 139AC of the Education Act from restrictive to 

permissive 
Yes / No 

 
iv. 

Yes / No 
 

c. note that, while we have considered removing the physical restraint provisions from the 
legislation to return to pre-2017 settings, we do ot recommend this option  

Noted  
 
d. note that, while we have consid red ligning the statutory threshold for physical restraint 

with the Code of Professional Responsibilit  we do not recommend this option  
           Noted 

 
e. agree to discuss your prefer ed opt ons and next steps with us 

Agree/Disagree 
 
f. note that regulatory changes could be included in the third tranche of policy proposals 

in the Education nd T aining Bill due to be considered by Cabinet at the end of July 
 

           Noted 
 
g. agree to rward this report to the Associate Ministers of Education for their information 

 
          Agree/Disagree 
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Proactive Release 

 
h. agree that this Education Report is not proactively released at this time because 

decisions are yet to be made on the options. 

Agree/Disagree 

 
 
 
 
 
Dr Andrea Schöllmann Hon Chris Hipkins 
Deputy Secretary Minister of Education 
Education System Policy  
 
14/03/2019  __/__/_ _
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Background 

1. Physical restraint is when a teacher or authorised staff member uses physical force to 
stop or restrict a student from moving their body or part of their body. It is a high risk 
action that can be emotionally and physically harmful to both the student being 
restrained and the person doing the restraining. There can be legal and reputational 
risks as a result of physical restraint being used (Metis 1118713 refers). 

 
2. Reports of death and serious injury overseas, emotional trauma, inappropriate use  the 

potential for discrimination and limited data on efficacy show the need for phy ic l 
restraint to be regulated to ensure the wellbeing of both students and staff. This includ s 
the need for robust policies and guidelines focused on minimising the use f phys cal 
restraint in schools and promoting the use of positive interventions and best practice 
alternatives in line with other sectors where physical restraint is also used.  

3. In May 2017, a new legal framework for physical restraint was cr ated through the 
Education (Update) Amendment Act 2017. Physical rest aint s now egulated via a 
combination of the Education Act 1989 (the Education Act)  the Education (Physical 
Restraint) Rules 2017 (the Rules), and the statutory Guidelines for Registered Schools 
in New Zealand on the Use of Physical Restraint (the Guide nes). 

4. The Education Act states that teachers and autho ised taff members can only use 
physical restraint in situations in a school where th  is a serious and imminent risk to 
the safety of a student or any other person. It r quires the physical restraint used to be 
reasonable and proportionate in the circumstances   

5. The Education Act deals with the upper e d of the spectrum of situations where school 
staff have physical contact with st dents, such as breaking up a fight; stopping a student 
who is throwing a computer close to thers who could be injured; and stopping a student 
from running onto a road. Updated figures on the use of physical restraint are set out in 
Annex 1. 

 
Since its implementation  the education sector have raised a number of questions and 
concerns about the physical restraint framework 
 
6. The issue of phys cal restraint has continued to be the subject of public commentary. 

Feedback rom the education sector, via the media, peak body groups, and the 
Seclusion nd Re traint Advisory Group (the Advisory Group) mainly relates to how the 
legal ramework interacts with the Crimes Act, confusion from school staff as to when 
and how they can use physical restraint, including to protect property, what types of 
physic l contact are acceptable and the need to simplify the reporting regime.1 

 
7  We consider that some of the concern about the legal framework is due to schools not 

knowing where and how to access guidance and support to help them understand it. 
Many situations described in the media as the framework not working are situations 
where restraint could actually be used (e.g. when breaking up a fight between students 
or to stop students putting others at risk of being injured by objects being thrown around 
the classroom).  

 

                                                 
1 Sector representatives have reported that, because they consider the reporting regime a compliance 
burden, some schools are either not reporting their use of physical restraint to the Ministry or are using 
poor practice (e.g. only reporting incidents that have been witnessed by a parent).  
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We are taking action to address sector feedback... 

8. We’re focused on improving our approach by: 

a. Working with the Advisory Group to update the Guidelines; 

b. Providing a range of supports to help schools understand the legal framework and 
minimise the use of restraint; and 

c. Proposing legislative changes aimed at providing clarity.  

We have recently updated the Guidelines to take account of sector feedback 

9. In September and November 2018, we reconvened the Advisory Group to se k adv ce 
on a refresh of the Guidelines following the feedback we received over the previous 12 
months. We also invited the New Zealand Police to join the Advisory Group, which they 
did in November 2018.  

10. A number of opportunities to improve the Guidelines were identif ed, and we have made 
a number of changes in response. We informed you of the proce  we are taking to 
refine the Guidelines last year (Metis 1156582 refers). The e c anges aim to provide 
more information on positive behaviour supports, prevention and de-escalation 
strategies and acceptable physical contact, and clar y reporting requirements. They also 
better align the guidelines with the Code of Profes ional Responsibility and Standards 
for the Teaching Profession.  

11. We will soon provide the draft Guidelines to the Advisory Group for sector feedback, 
including testing them with selected schools. Subject to feedback, we intend to roll-out 
the finalised Guidelines, along w th support ng materials and a communications strategy, 
from Term 2. We will also continue to work with the Teaching Council of Aotearoa New 
Zealand (the Teaching Council) to consider how the Code of Professional Responsibility 
and Standards for the Teaching Profession, and related good practice examples can 
support the Guidelines. 

We continue to provide a range of supports to help schools understand the legal 
framework and minimise the use of restraint 

12. There are a suite of positive behaviour supports available to schools to help minimise 
the use of hysical restraint. This includes specialist staff support for individual students 
and preven ative rameworks and resources to help to upskill school staff in positive 
behaviou  management. Supports include the Behaviour Service, Positive Behaviour for 
Learning ( B4L) School-Wide, Teaching for Positive Behaviour resource, PB4L 
Restor tive Practice, and Incredible Years Teacher. 

he Unde standing Behaviour, Responding Safely training has been updated  

13  We are continuing to deliver Understanding Behaviour, Responding Safely (UBRS) 
training to whole-school staff groups.2 Training content and format has recently been 
refreshed, following feedback from the sector. It can now be flexibly applied and 
customised by Learning Support staff to meet the needs of schools. There is additional 
follow up to assist staff to embed the new learning in their practice. As at 15 February 
2019, 361 schools have completed UBRS training. 

                                                 
2 UBRS training to schools can be provided by Ministry of Education staff and/or RTLB who have 
specialist knowledge of, and experience in, practice to support positive environments for learning and 
specialist knowledge of behaviour supports. 
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We do not recommend making any substantive changes to the legal framework at this 
time… 

14. We still consider the framework regulating physical restraint to be robust. It is consistent 
with other sectors in New Zealand where physical restraint is used, and other legislation 
such as the Crimes Act. It is flexible enough to apply to a wide range of situations within 
a school and strikes the appropriate balance between mitigating legal risk and ensuring 
the wellbeing of school staff.  

…but there are four changes (three regulatory and one non-regulatory) that we consider 
would help address some of the concerns that have been raised 

Options to address ongoing sector concerns 
 

15. In considering whether there are any regulatory changes we could make to he physical 
restraint framework, we have re-examined the New Zealand regimes covering use of 
force, restraint, and escort. These regimes apply predominately to indivi ua s who are 
subject to compulsory detention or incarceration.  

 
16. The teaching regime is unique both in its coverage and applica ion. The regime applies 

to all children and young people in compulsory educat on and is designed to address 
safety issues for both staff and students. Given h t phys cal restraint involves the use 
of force, the regime is not intended to be disciplinar  or punitive. One of the key factors 
is ensuring it does not become a de facto means by hich the prohibition on corporal 
punishment (in s. 139A of the Education Act) is undermined.  

 
17. We recommend three practical changes to help address some of the concerns that have 

been raised. These changes could be ncluded in the Education and Training Bill 
currently being worked on.  

 
Option 1: Amend the Education Act t  clarify that teachers can still rely on the defences 
provided in the Crimes Act in re ation o the use of force 

 
18. The first change would clar fy the relationship between the physical restraint regime and 

the Education Act ith the d fences in the Crimes Act.  
 
19. We propose that the Education Act be amended to make it clear that the provisions do 

not limit or affect any provision of the Crimes Act that would provide a defence to a 
charge involving t e use of force. 

 
Option 2  Ame d the Gazette requirements in the Education Act to provide the 
opportunity to make the Guidelines more user-friendly 

 
20. The second change would assist with providing greater access to the statutory 

G idelines. Currently, the Secretary must issue the Guidelines in the New Zealand 
Gazette. As the Gazette is a legal publication, this has placed constraints on the 
language and style of the Guidelines. It has also resulted in confusion with the Education 
Gazette that principals and teachers are more familiar with.  

 
21. We propose therefore that the Education Act be changed to only require the Secretary 

to notify through the New Zealand Gazette where the Guidelines can be accessed. Only 
requiring notification would enable the Guidelines to be made more user-friendly. This 
is an approach taken, for example, in relation to the publishing of Curriculum statements 
in the Education Act3 and used overseas (e.g. in Victoria, Australia). 

                                                 
3 See section 60A. 
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22. Once we have amended the Gazette requirements, we could make the Guidelines more 

user-friendly through the use of, for example, pictures, diagrams, and practice scenarios. 
We could also use this opportunity to consider how we could strengthen our 
communications strategy around the Guidelines, including investigating other channels 
for promotion (e.g. providing hard-copy versions to schools as well as information on the 
Ministry website).  

 
Option 3: Change the wording in section 139AC of the Education Act from restrictive to 
permissive 

23. This amendment would change the way the authorisation to use physical restrain  is 
framed from restrictive to permissive, so teachers and authorised staff members cl arly 
know when they can use physical restraint. This would involve changing the wording in 
section 139AC(1) from: “A teacher or authorised staff member mus  no  phy ically 
restrain a student unless...” to: “A teacher or authorised staff membe  may physically 
restrain a student only if….” 

24. This change would legally make no difference to how the framewo k ope ates. Teachers 
and authorised staff members would still have to use their professional judgement to 
determine if there is a serious and imminent risk to safety. The physical restraint they 
use would still need to be reasonable and proportionate.  

 

 
25. 

 
26. 

 
27. 

 
28. 
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Other changes we have considered but do not recommend 

 
29. We have considered a number of other changes which we could make to the legislative 

framework but which we do not recommend including: 
 

a. Authorising physical escort or positive guidance in statute; 

b. Authorising the use of physical restraint to protect property in the absence of 
imminent harm to a student or someone else; 

c. Removing the physical restraint framework altogether; and 

d. Aligning the current threshold for physical restraint with the threshold in the C de 
of Professional Responsibility. 

30. Further detail on these changes is set out in Annex 3. 

 
Recommended approach 
 
31. We recommend progressing the following four options: 

 

a. Amend the Education Act to clarify that teachers can stil  rely on the defences 
provided in the Crimes Act in relation to the use of fo ce  

b. Amend the Gazette requirements in the Education Act to provide the opportunity 
to make the physical restraint Guidelin s mo e er friendly. 

c. Change the wording in section 139AC o  the Education Act from restrictive to 
permissive. 

d. Seek future Budget funding to deli er UBRS and post-training support to every 
school over a two year period (non regulatory option). 

Next steps 
 

32. Once you have indicated you  preferred option(s), we would like to discuss next steps 
with you.  

 

Annexes 
  
Annex 1: Update on physical restraint use in schools 

Annex 2: N w Zea and Teachers Disciplinary Tribunal case examples  

Annex 3: Other changes we have considered but do not recommend   
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Annex 2: New Zealand Teachers Disciplinary Tribunal case examples  

1. In CAC v Rowlingson8 the New Zealand Teachers Disciplinary Tribunal (the Tribunal) 
called for a “gentle dose of reality” in discussing the issue of assault. The Tribunal 
discusses the fact that, hypothetically, a teacher who taps a misbehaving student on the 
shoulder to get their attention has technically assaulted the student and has therefore 
committed a criminal offence. However, the Tribunal concludes that such behaviour is 
“plainly not” behaviour that falls within any of the components of serious misconduct or 
is abusive in any sense if it is “gentle contact in order to get the student’s attention for 
instruction purposes”.  

2. In another case (CAC v Teacher9), the Tribunal considered whether a teacher pulling a  
eight-year-old student by the hand on the way to the school office amounted to erious 
misconduct. The student was being continually disruptive, so the teacher decided it was 
best to remove him from the classroom and lead him to the school office to be supervised 
until he calmed down. Worried the student would pull away from her an  run when he 
realised where she was taking him, she “firmly” held his hand to guid  him towards the 
office and away from other students he had been disrupt ng. The Tribunal concluded 
that, given the situation the teacher was in, it was “by no means n unconventional or 
improper decision” to do so.  

3. On the other hand, it considered an incident that appened n the way to the office, 
whereby the student grabbed onto a netbal  pole with his free hand and the teacher 
pulled him “quite forcibly” to get him to releas  his grip, isconduct. This is because the 
teacher’s use of force against the student breached the absolute prohibition on the use 
of corrective and disciplinary force provided in sec ion 139A of the Education Act.10  

  

                                                 
 NZTDT 2015/54 
 NZTDT 2016/50. 

10 Serious misconduct” is defined in the Education Act as conduct by a teacher that: 
(i) adversely affects, or is likely to adversely affect, the wellbeing or learning of 1 or more 
students 
(ii) reflects adversely on the teacher’s fitness to be a teacher 
(iii) may bring the teaching profession into disrepute; and 
(iv) that is of a character or severity that meets the Teaching Council’s criteria for reporting 
serious misconduct  
In this case, the Tribunal considered that the teacher’s conduct did not meet the threshold in regards 
to bringing the teaching profession into disrepute or being of a character or severity that meets the 
Teaching Council’s criteria for reporting serious misconduct because while the teacher pulled the 
student “quite forcibly”, this use of force did not amount to physical abuse, and was not done for a bad 
effect or purpose. 
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Annex 3: Other changes we have considered but do not recommend 

Defining what types of physical contact are acceptable… 

1. In the Guidelines, we have recognised that there are situations where staff may have to 
physically support students day-to-day, and that this contact does not constitute physical 
restraint. This includes, for example, temporary physical contact to move students from 
one place to another, holding a younger student’s hand or picking them up to comfort 
them for a short time if they are happy to do so, and assisting a student with toileting  
including changing a nappy. 

2. However, there is concern in the sector about the legal situation when such touch, giv n 
for the purposes of redirection (“physical escort”) or care and comfort (“p si ive 
guidance”) becomes resisted e.g. when a child pulls away while being redirected  or 
resists being held by a teacher while a parent leaves the room. 

3. This is because resisted touch could technically constitute physical est aint, and that 
restraint would not be authorised by the current legislation  as it s not in response to a 
risk of serious and imminent harm to the safety of any pers n. Sector representatives 
are concerned that this puts them at risk of liability under the assault provisions of the 
Crimes Act.  

Crown Law has advised that positive guidance or phy ical scort are not authorised by 
statute and may in some cases constitute a te hnica  sault… 

4. Crown Law has advised that existing physical estraint provisions do not provide a 
statutory basis for physical escort or positive guidance. The Education Act would 
therefore need to be amended if the Gove nment wanted to authorise physical escort or 
positive guidance in statute.  

5. Crown Law has also advised tha  physical escort or positive guidance might, in some 
cases, constitute a technica  as aul  because it will not usually be done with the child’s 
consent, and the defences in t e Cr mes Act (self-defence or necessity) would not apply. 
Crown Law considered that  in such cases, a specific statutory defence would be needed 
in order to avoid any possib e liability under the assault provisions of the Crimes Act.  

We do not recommend authorising physical escort or positive guidance in statute  

6. Authorising physical escort or positive guidance in statute would shift the area in which 
staff ar  re uired to exercise professional judgement to the boundary between 
escort/guidance and physical restraint. An authorisation would also be inconsistent with 
regulatory settings in the early childhood sector.  

7  In its advice, Crown Law stated that physical escort or positive guidance could cover a 
wide range of factual situations. It would be difficult to come up with a legislative 
definition and subsequent guidance to cover every possible scenario.  

8. A grey area would therefore arise regarding the line between what constitutes “physical 
escort” or “positive guidance” and what constitutes “physical restraint”. The difference 
would lie in the amount of force used, the length of time it was applied, and the child’s 
response, but how much is appropriate would depend on the context and would require 
professional judgement. Disputes about this would not be able to be easily resolved. 

9. A statutory change may not provide the certainty desired by the profession. Ultimately, 
teachers and authorised staff would still have to exercise their professional judgement 
as to what physical contact with students is acceptable. 
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10. Furthermore, while conduct similar to seclusion and physical restraint is prohibited in 
early childhood education services, there is no exemption for physical escort (touch 
provided for the purposes of redirection) or positive guidance (touch provided for the 
purposes of comfort or care). 

11. This does not mean that no touch occurs in ECE settings. For instance, children can 
struggle or pull away while having their nappies changed, or attempt to run away from 
their ECE teachers when their parents drop them off or during sleep or meal times. In 
these cases, such “resisted touch”, while not authorised in regulation, occurs as an 
element of teacher practice. 

12. Authorising positive guidance or physical escort/restraint in statute would create an 
inconsistency between early childhood and schooling sectors.  

Continuing to take a contextual and flexible approach is preferable to establ shing a specific 
statutory defence  

13. Context is important in the case of assault. There is case law to est blish that a “mere 
touching” can constitute an assault, which is a criminal offe ce.  However, police take 
into account a wide range of factors in deciding whether to prosecute for assault, such 
as the amount of force applied, the length of time it was ap lied  and the intentions of 
the person applying it.12 Situations must therefore be considered on a case-by-case 
basis. 

14. The relevance and importance of context in class oom situations is discussed in multiple 
decisions of the New Zealand Teachers Disciplin ry Tribunal (the Tribunal). Attached as 
Annex 2 are two case examples which h ghlight the importance of context in classroom 
situations, and of supporting teachers to feel confident in exercising their professional 
judgement when having physica  cont ct w th students.  

15. While positive guidance or physi al escort m ght sometimes constitute assault in a legal 
sense, the actions of teachers n these situations would be unlikely to amount to a 
disciplinary charge of miscon uct, r indeed a criminal charge of assault providing, as 
the Tribunal has put it, the  are not “unconventional or improper”.  

16. Physical restra nt, on the other hand, is a different, much more severe form of interaction. 
The risks involved wit  this more severe interaction is the rationale for a statutory 
authorisation which larifies when physical restraint can be used.  

17. Given the importance of context, we consider that continuing to take a flexible and 
contextual approach to situations where positive guidance or physical escort/restraint 
constitute a technical assault is preferable to establishing a specific statutory defence to 
as ault  

 

 

                                                 
11 Police v Raponi (1989) 5 CRNZ 291 at 296: “It is well known that assault does not require such 
powerful action. A mere touching can amount to an assault … a pat on the bottom or a kiss can be an 
assault, the mere brushing of some part of a person’s body can be an assault …”; T v T [1988] Fam 
52  (Fam), at 64–67; R v Brown [1992] 1 QB 491, 2 All ER 552  (CA); R v Brown [1994] 1 AC 212, 
[1993] 2 All ER 75  (HL), at 226; 90. 
12 The Solicitor General’s Prosecution Guidelines make it clear that not all offences for which there is 
evidence must be prosecuted. Prosecutors must exercise their discretion as to whether a prosecution 
is required in the public interest. The predominant consideration is the seriousness of the offence. 
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We also do not recommend making changes in relation to using physical restraint to 

protect property 

18. Currently teachers and authorised staff members can use physical restraint in response 
to property damage, but only in the context of ensuring the safety of the student or any 
other person. For example, they could physically restrain a student who is throwing or 
smashing a computer where the shattering parts could injure either the student or 
somebody nearby. 

19. In previous advice to Ministers, we have not recommended lowering the threshold for 
using physical restraint to enable school staff to protect property in the absence of 
imminent harm to a student or someone else because: 

a. Health and safety implications for employers could arise from having their staff 
take such risks. Calling the Police has been considered to be the ppropriate 
response in such situations. 

b. The current approach in the Education Act is consistent with the one in the Crimes 
Act. Sections 52 to 56 of the Crimes Act permit a limi ed use of force to protect 
property. These sections put human life and safety  even for the person doing 
wrong, above protecting or possessing property  The  require the force used to 
only be what is necessary to protect the p perty  and generally exclude striking 
or causing physical harm to another person. 

20. While there can be financial implications for sc ools when students damage property, it 
would be difficult to set a legal test that would limit physical restraint to serious situations 
(physical restraint is unlikely to be justified in response to incidents such as throwing a 
stapler or doing graffiti on a desk). We c nsider that lowering the threshold to include 
property damage would make the legal framework too permissive, and would increase 
the likelihood of students and schoo  staff being put at risk through inconsistent or poor 
practice. 

21. For these reasons, we recommend keeping the threshold of physical restraint in relation 
to property as it is, limiting s use to situations where a person’s safety is at risk.  

We could remove th  physical restraint framework from legislation altogether 

22. The Ministry has rec ntly met with both PPTA and NZEI to discuss options to address 
some of th  concerns that have been raised by the sector.  

23. In its mee ing with the Ministry, NZEI suggested that one option would be to remove the 
physica  rest aint framework from legislation altogether. Their view was that removing 
the framework from legislation and continuing to provide guidance and further training 
to te chers about acceptable physical contact with students is the most effective way to 
suffic ently address ongoing sector concerns. 

Removing the statutory framework would weaken the statutory protections available to 
school staff… 

24. The decision to introduce a statutory framework in relation to physical restraint was 
made in response to concerns from the Secondary Principal’s Association 
representative on the Advisory Group that, without the appropriate statutory protections, 
teachers could face legal action when using physical restraint even if they followed the 
guidance. Crown Law also recommended strengthening the guidance through a law 
change offering teachers statutory protections over the use of physical restraint (Metis 
1027615 refers).  

Proa
cti

ve
ly 

Rele
as

ed



 

15 
 

25. Using physical restraint on a student could result in a school staff member being charged 
with an offence, such as assault on a child. The Crimes Act has a range of possible 
defences that can be used by defendants in Court. These defences work by providing 
an explanation as to why the defendant was justified in committing the offence (e.g. self-
defence).  

26. However, the defences in the Crimes Act apply to all people in all contexts. They do not 
take into account the different expectations on school staff, particularly teachers and 
principals, when they are acting in their professional capacity. Unlike members of the 
public, teachers and principals are trained public servants with responsibility over 
children and young people. This means they would be less likely to be successful when 
using one of these general defences than members of the public in a similar situation  

27. To address this issue, the legal framework has created an authority that specific lly 
deals with teachers and authorised staff members using physical rest aint in schools. 
The authority removes any doubt they can physically restrain students and gu des them 
as to what is acceptable force in the course of their work. The fore, teachers and 
authorised staff members who comply with the Act, Rules, and Guidelines have a 
justification for using reasonable and proportionate force on a stud nt if there is a serious 
and imminent risk to the safety of the student or any other pe son. In turn, they would 
be able to make out a defence to any potential action under he Crimes Act or the New 
Zealand Bill of Rights Act 1990.  

28. In practice, this means that teachers and authoris d staff members will have a good 
defence if they can show they acted in accor ance with he legal framework. Removing 
the framework entirely would mean teachers and authorised staff members could no 
longer rely on this defence. We therefore do not recommend this option.  

It would also remove the requirement to rep rt, which would reduce visibility over why 
and how physical restraint is used in schools and make it more difficult to respond to 
schools’ requests for behaviour support  

29. Internal and external reporti g on the use of physical restraint is consistent with good 
practice in the health, disab ity and justice sectors. It is associated with improving the 
quality of practice and p eve ting further occurrences of physical restraint. It also 
provides a safeguard for the person doing the restraining by providing a written record 
of what happened i  there is a complaint. 

Aligning the current t reshold for physical restraint with the threshold in the Code of 
Professional Responsibili y 

30. Following a recen  meeting with the Teaching Council, we have considered aligning the 
threshold for physical restraint with the threshold in the Code of Professional 
Res onsibi y (the Code). This states that teachers should work in the best interests of 
studen s b  “promoting the wellbeing of learners and protecting them from harm”. 

31. The hreshold in the Code is broader and lower than the current threshold in the 
Education Act, which states that physical restraint can only be used where there is a 
serious and imminent risk to safety. Teachers could apply physical force in a way that 
does not breach the Code, but may constitute assault under the Crimes Act (e.g. a 
teacher restraining a student shouting at other children to protect them from the 
emotional harm of being shouted at). Lowering the threshold to the level in the Code 
would therefore put teachers at increased risk of criminal prosecution.  
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32. Lowering the threshold would also have Bill of Rights Act implications as the current 
threshold is aligned with other sectors where physical restraint is used. Lowering the 
threshold could therefore lead to unintended consequences beyond the education 
sector.  

33. For these reasons, we do not recommend this option.  
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